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by railroad companies," and the fact that Dot all the surviving 801-
diers and sailora of the civil war and their immediate relatives are 
in indigent eircu.m8tances.1 In passing on the validity of laws .regu
lating the condiiions of employmant the courts have noticed the fact 
u..t more than hall of the states have enacted lawl on the 88.lDe 
IUbjeel l 

Elfec, 01 UncomtitutiOft4l Statutea 

117. General Principla.-The general rule is that an unconstitu
"onal statute, though having the form and name of law, is in reality 
no law,· but is wholly void,' and in legal contempla.tion is 88 inopera
tive .. if it had never been passed.· Since aD unconstitutional law 
is void, it imposes DO duties. and confe1'8 no power or authority on 
anyone;" U affords protection to DO one, I and no one is bound to 
obey it.,- and DO courts are bound to enforce it-10 When a judgment 
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of any court is baBed on an unconstitutional law, it hOB been said 
that it has DO legitimate basis at all, and is not to be treated 88 • 

judgment of a competent tribunal," and courts of other states are 
not required to give to it the lull faith and credit commanded by 
the provisions of the Uni~d States constitution as to the public actst 

~ords and judicial proceedings ot other states.1t An unconstitu
tional law cannot operate to supersede any existing valid law; II fUld 
accordingly where a claUBe repealing a prior law is inserted in an 
act, which act is unconstitutional' and void, the provision (or the 
repeal of prior laws will fall with it and will not be permitted to 
opera~e as repealing such prior laws.u A contract which rests OD 
an unconstitutional statute itt void,ll and creates no obligation to be 
impaired by subsequent legislation. I. These general principles apply 
to the constitutions as well as to the laws of the several states in so 
far as they are repugnant to the constitution and laws of the United 
States. If 

118. Protection of Rights 1l11der Unconstit:.ttional La .... -The gen
eral rule is that an unconstitutional act of the legislature protects 
no one. 18 It is said that all persons are presumed to know the law, 
meaning that ignorance of the law excuses no one.. ConsequenUy, 
if any person acta under an unconstitu tiona! statute, the geOfSraJ. 
rule is that he does so at his peril, and! must take the consequences.u 
It has been declared that an uncoilBtitutional ac' cannot operate to 
create an office," and any department of goyernment .exceeding the 
limits of its constitutional power acts wholly wit,hout authority, and 
can confer no authority on others; 1 but this doctrine is not enforced 
rigorously, and i'is generally recognized tha' until a statute has been 
declared uncoDstitutional, it is sufficient to confer on an officer acting 
under it such color of title as will c;onstitute him an officer de facto.' 
\V hea.her an unconstitutional act of the legislature is sutficient to form 
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the baais for a corporation de facto is a qUestiGD as to which the cout1s 
are no' entirely agreed.' The courts also appear to be divided on the 
question as to the extent to which moral obligations may be recognized 
as arising out of unconstitutional laws. Some hold that persons act.
ing under such a statute are recognized as having moral obligatioDs 
sufficient to sustain appropriation for their payment from the public 
treasury,· while others take the opposite view.' ODe result of the 
unconstitutionality of a statute is to relieve a person from the obli· 
gation of complying with provisions inserted in a contract merely 
to comply with the requirements of such law. In cases of that sori 
the binding force of the stipulations and provisions so inserted do
pends on the validity of the statute ,requiring their insertion, and. 
if this statute is unconstitutional these stipulations, although incorpo
rated in the contract, are not considered 88 of binding force uPon 
the parties to such contract.- Similarly the acceptance of a license 
under a state law d~ ~ot impose on the holder any obligation to 
comply with any provisions of the statute or regulations prescribed 
by the state which in fact are repugnant to the constitution. 'I 

119. Effect in Criminal CueL-The general principle that legal 
eRect should DO~ be given to unconstitutional laws a has been applied 
&0 criminal statutes which are in violation of the constitution. It 
has been decided that an offense created by an unconstitutional law 
is no' a crime. A conviction under it is not merely erroneous, but 
is illegal and void, BDd cannot be a legal cause of imprisonmen~ 
and the courts must liberate a person imprisoned under it just as if 
there bad never been th~ form of a trial, convictioD and sentence.' 
It has been ~id that if a state legislature pass an ex post facto law, 
or a law impairing tbe obligation of contracts, it remains a harmless 
enactment on the statute book.l. There are, however, certain appar
ent limitations and exceptions to the general principle, occasioned 
either by the interests of the community or the rights of individuals. 
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The general rule is that an ~L.MiJ statute, whether federal or state .• l:h0u having the form and name of law, is in 
reality no law' but is wholly void2 and ineffective for any purpose.' Sin~, .,' " .~,~ ''': : .. ' ~ . " ' dates from the time of its 
enactment and not merely from the date of the decision so branding it; an " : ", .. ... ". law. in legal contemplation, is as 
inoperative as if it had never been passeds and never existed;' that is. it is void ab initio.' Such a statute leaves the question 
that it purports to settle just as it would be had the statute not been enacted.> 

Since an iIiiJ~ law is void, it follows that generally the statute imposes no duties:' confers no rights,'" !.-nates no 
office" or liabilities,!2 bestows no power or authority on anyone, I.' afford .. no protection," is incapable of creating any rights 
or obligations." does not allow for the granting of any relief, ,. and justifies no ti performed under it.'·' 

Once a statute is determined to be ~_, no privale citizen or division of the state may take any further action 
pursuant to its provisions.'" A contract that rests on !:I!' '. ~.~'- statute creates no obligation to be impaired by 
subsequent legislation.'" No one is bound to obey an · ~ ' ! · . ,_ : ' . • law,'" and no courts are bound to enforce it." A law 
contrary to the United States Constitution may not be enforced. 22 Once a statute has been declared ~. courts 
thereafter have no jurisdiction over alleged violations.!' Persons convicted and fined under a statute subsequently held 
•• _ may recover the fines paid.24 


